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CHERYL BESSETTE, for herself
and on behalf of all others
simlarly situated

plaintiff
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OPI NI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This di spute concerns a debtor in bankruptcy who entered
into a reaffirmation agreement with a creditor. That agreenent
was neither submtted to nor approved by the bankruptcy court as
required by the Bankruptcy Code. 11 U . S.C. 8 524. Plaintiff
Bessette has filed a notion for leave to file a third anmended
conpl aint. Defendant Avco Fi nancial Services, Inc. (“Avco”) not
only objects to plaintiff’s nmotion, but also noves to disn ss
plaintiff’s conplaint and al so noves to strike plaintiff’s class
al l egations. This Court concludes that any renedy available to
plaintiff stenms only fromthe bankruptcy court’s contenpt power.
This Court denies defendant’s notion to dism ss the conplaint and
to strike class allegations, but, for jurisdictional reasons,

l[imts the class to debtors in bankruptcy in Rhode Island.



Finally, the Court denies plaintiff |leave to file a third anended
conplaint to reinstate a previously dism ssed Racket eer
| nfl uenced and Corrupt Organization Act (“RICO) claim
BACKGROUND

The background and procedural history of this case has been
t horoughly detailed in both this Court’s prior published decision

relating to a notion to dismss, Bessette v. Avco Finanical Serv.

Inc., 240 B.R 147 (D.R 1. 1999), and the First Circuit Court of

Appeal s’ subsequent decision, Bessette v. Avco Financial Serv.

Inc., 230 F.3d 439 (1st Cir. 2000), cert. denied, Textron Funding

Corp. v Bessette, 532 U.S. 1048 (2001). Plaintiff alleges the

following facts. Plaintiff filed for bankruptcy under Chapter 7
of the Bankruptcy Code in August, 1995. As required under the
Bankruptcy Code, plaintiff disclosed her debts and obligations,
including a debt for furniture bought on credit. Defendant Avco
was the creditor for this furniture debt. The foll ow ng nonth,
prior to a discharge of her bankruptcy, plaintiff entered into a
reaffirmati on agreenent with Avco regarding the furniture debt.
The agreenment set forth the ternms under which she would pay off
the debt. In this way, she reaffirmed her obligation to pay Avco

for the furniture despite her bankrupt status.®! The

! Her bankruptcy woul d have otherw se relieved her of personal
liability on this debt. Avco stood to benefit from her signing a
reaffirmati on agreenment because Avco woul d recei ve paynent for
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reaffirmati on agreenment, however, was never filed with the
bankruptcy court and did not satisfy the requirenments of 11
U S.C. 8 524. Bessette, 230 F.3d at 443. Bessette' s debts were
di scharged (including the furniture debt) in Novenmber 1995.
Bessette made no paynents to Avco on the reaffirmati on agreenent
until May 1, 1996, six nonths after the bankruptcy di scharge.
Plaintiff filed suit in 1997. |In her second anended
conplaint, plaintiff alleged that defendant failed to foll ow the
requi renments for reaffirmation agreenents and viol ated both the
di scharge injunction of the Bankruptcy Code and the automatic
stay that issues when bankruptcy petitions are filed. Plaintiff
al so clainmed violations of RICO and state |law as a result of the
same activity. Defendant filed a notion to dism ss arguing that
plaintiff did not have a remedy through which she could gain
relief for any violation of the Bankruptcy Code. Defendant al so
sought dism ssal of the RICO and state law clains. This Court
di sm ssed the second anmended conpl aint. Bessette, 240 B.R at
163. The First Circuit affirmed this Court’s dism ssal of the
RI CO and state |law clainms and the clainms based on violation of
the automatic stay, but held that this Court had jurisdiction to

hear cl ains based on § 524. Bessette, 230 F.3d at 450.

the furniture. Bessette al so benefited because this would
prevent her furniture from being repossessed.
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REMEDY FOR 8§ 524 VI OLATI ONS

Both parties conceded at oral argunment that the renedy for a
8 524 violation is an action for contenpt under 11 U.S.C. 8§
105(a), the statute that sets forth the bankruptcy court’s
contenpt power.? Although the parties disagree on what renedi es
the Court can fashion using its contenpt power, the Court need

not address that issue to resolve these notions.

In Bessette v. Avco, this Court anal yzed whet her Congress
intended to create a right of action under the Bankruptcy Code.
240 B. R at 153-57. After analyzing the statute using the

factors laid out by the Suprene Court in Cort v. Ash, 422 U S. 66

(1975), this Court determined that 8 524 did not create a private
right of action. 1d. at 155. This Court further determ ned that
8§ 105(a), the bankruptcy court’s contenpt power, did not support
an action of this type. This Court reasoned that plaintiff could
not ‘bootstrap’ a private right of action through the bankruptcy
court’s contenpt power. [d. at 156. Furthernore, this Court

concl uded that because plaintiff had not brought a contenpt

2 “The court mmy issue any order, process, or judgnment that is
necessary or appropriate to carry out the provisions of this
title. No provision of this title providing for the raising of
an issue by a party in interest shall be construed to preclude
the court from sua sponte, taking any action or nmaking any
determ nati on necessary or appropriate to enforce or inplenent
court orders or rules, or to prevent an abuse of process.” 11
U S.C § 105(a).



action in bankruptcy court, this Court was unable to fashion a
remedy. 1d. at 157. Since the First Circuit’s ruling, however,
that analysis is old news.

This witer mentions this Court’s original ruling on an
inplied right of action only for the purpose of clarifying the
subsequent decision of the First Circuit. The First Circuit
declined to answer the question of whether 8 524 supported an
implied right of action. Instead, the First Circuit concl uded
t hat “a bankruptcy court is authorized to invoke 8 105 to enforce
t he di scharge injunction inposed by 8 524 and order damages for
the appellant in this case if the nmerits so require.” Bessette,
230 F.3d at 445. The First Circuit further concluded that a
district court sitting in bankruptcy could invoke the bankruptcy
court’s contenpt powers under 8 105(a). See id. at 446.

Al t hough the First Circuit did not conclusively define the scope
of a court’s powers under 8§ 105(a), it ruled that this Court
could hear this case and fashion a remedy based on the equitable
powers contained in 8 105(a) or could refer the matter back to

t he bankruptcy court for further proceedings. See id. 1In
accordance with the First Circuit’s ruling, this Court wll

fashion a renmedy, if any is appropriate, in |light of the contenpt

powers of the bankruptcy court, as the First Circuit so directed.



An analysis of the rulings of the other circuits is not
necessary to resolve the nessage emanating fromthe First

Circuit. See, e.q., Wialls v. Wells Fargo Bank, N.A., 276 F.3d

502, 507 (9th Cir. 2002) (“[Clontenpt is the appropriate renmedy

and no further remedy is necessary.”); Cox v. Zale Del aware,

Inc., 239 F.3d 910, 917 (7th Cir. 2001) (“[A] suit for violation

of section 524(c) can be brought only as a contenpt action under

section 524(a)(2).”); Pertuso v. Ford Mdotor Credit Co., 233 F.3d
417, 425 (6th Cir. 2000) (holding that violations of 8§ 524 cannot
be renedi ed pursuant to 8 105). This case was remanded to this
Court for further proceedings under the 8 105(a) contenpt powers.
MOTI ON TO DI SM SS FOR FAI LURE TO STATE A CLAIM

As a corollary argunent, defendant al so counters that
plaintiff has no injury because any paynents nade under the
reaffirmati on agreenment were voluntary and, therefore, the claim
is trivial and shows no violation of the |aw

In reviewing a notion to dismss for failure to state claim
upon which relief can be granted, the Court nust construe the
conplaint in the Iight nost favorable to plaintiff, taking al
wel | - pl eaded all egations as true and giving plaintiff the benefit
of all reasonable inferences. See Fed. R Civ. P. 12(b)(6);

Correa-Martinez v. Arrillaga-Bel endez, 903 F.2d 49, 52 (1st Cir.

1990). Dism ssal under Rule 12(b)(6) is appropriate only if “it



appears beyond doubt that the plaintiff can prove no set of facts
in support of his claimwhhich would entitle himto relief.” See

Judge v. City of Lowell, 160 F.3d 67, 72 (1st Cir. 1998) (quoting

Conley v. G bson, 355 U. S. 41, 45-46 (1957)).

This Court holds that because this is an action to adjudge
def endant in contenpt, the Court need only consider if plaintiff
has all eged the el enents of contenpt: a violation of an order of
the court of which a party had know edge. Here, there is an
order, albeit a statutory order under § 524(c), and not an order

i ssued by a judge. See Bessette, 230 F.3d at 445. Plaintiff has

al l eged that defendant violated that order. Plaintiff has

al l eged that the defendant was aware that plaintiff had filed a
bankruptcy petition, received a subsequent discharge, and the
requi rements of 8§ 524(c). Therefore, plaintiff has alleged the
el ements of contenpt and dism ssal is not warranted. Defendant,
however, may | ater raise defenses to plaintiff’s allegations in
the conpl ai nt.

Section 105(a) creates a contenpt remedy that is consistent
with the greater protection Congress afforded debtors who enter
into reaffirmation agreenents. As the First Circuit noted a
reaffirmati on agreement is the only nethod which can be utilized
to allow personal liability to survive bankruptcy. Jano v.

Kat ahdi n Federal Credit Union, 283 F.3d 392, 398 (1st Cir. 2002).




Def endant relies on the recent Seventh Circuit decision in

Cox v. Zalre Delaware Inc., supra, to argue that plaintiff nust

al l ege that her paynents were involuntary. 1In Cox, the Seventh
Circuit affirmed the dism ssal of a simlar claimregarding
reaffirmati on agreenents. 239 F.3d at 917. Contrary to
def endant’ s argunent, Cox explicitly states that “once he has
paid the debt in full and is not in jeopardy of being sued,
affirmative relief can be sought only in the bankruptcy court
t hat issued the discharge.” [d. at 917. Cox did not dism ss the
cl ai m because the paynents were voluntary, although the Court did
di scuss a recent Sixth Circuit decision, Petruso, which raises
the issue of voluntary paynents. 1d. at 915-16. In Petruso, the
Sixth Circuit held that 8 105 does not provide a renedy for a 8
524 violation and only discussed vol untari ness of paynent as
dictum 233 F.3d at 423, 425. The Sixth Circuit explicitly
rejected the Bessette decision and is in direct conflict with the
First Circuit on renedies for 8 524 violations. 1d. at 423 n.1.
For the above reasons, these cases do not require plaintiff
to allege that the paynents were involuntary. Plaintiff’$S
all egations are sufficient to survive defendant’s notion to
dism ss, and thus that notion is denied.

SUBJECT MATTER JURI SDI CTI ON



Pursuant to 28 U.S.C. § 1334, the Court has jurisdiction
over all civil proceedings arising under, arising in or related
to cases under Title 11. 28 U S.C. 8§ 1334(b); Bessette, 240 B.R
at 152-53. Federal district courts have original, but not
excl usive, jurisdiction over bankruptcy cases. 28 U.S.C. 8§
1334(b). Jurisdiction is shared with the bankruptcy court, an
armof the district court, although the bankruptcy court can only
hear cases that derive fromthe federal district court’s
bankruptcy jurisdiction. Id.; 28 US.C. § 157. Although cases
are often referred to the bankruptcy court for resolution, the
district court may withdraw its reference to the bankruptcy court
and hear the case itself. 28 U S.C. § 157(d).

Because the conplaint raises issues of bankruptcy law for a
debtor in bankruptcy in Rhode Island, this Court has jurisdiction
over the naned plaintiff’'s claim For two reasons, however, the
Court has limted jurisdiction over any potential class action.

Usual | y debate about bankruptcy jurisdiction centers on
whet her ancillary actions inpact the bankruptcy estate in such a
manner that the bankruptcy court would need to resolve these

ancillary actions to resolve the bankruptcy. |If they do,



jurisdiction is appropriate. See 28 U.S.C. 8§ 1334(e)3 WIlIlians

v. Sears, Roebuck & Co., 244 B.R 858, 862 (S.D. Ga. 2000)

(noting that for jurisdictional purposes bankruptcy class actions
differ fromother class actions because each has its own

bankruptcy estate); McAynn v. Credit Store, Inc., 234 B.R 576,

584 (D.R. 1. 1999) (holding that a claimregardi ng post-di scharge
conduct that does not inpact the bankruptcy estate in any way
does not fall under Title 11's jurisdictional unmbrella). |[If the
additional clainm do not stemfromthe bankruptcy estate or
affect the size of the estate, then the bankruptcy court | acks

jurisdiction. See, e.qg., Feld v Zale Corp., 62 F.3d 746, 756-59

(5th Cir. 1995) (holding that bankruptcy court could not enjoin

third party tort claim that would not affect estate); Community

Bank of Honestead v. Boone, 52 F.3d 958, 961 (11th Cir. 1995)

(noting that “judicial econony itself does not justify
jurisdiction” and denying jurisdiction where the outcone of a
di spute woul d have “no concei vable effect on the estate”).

Here of course, plaintiff is not trying to attach ancillary
claims to her claimregarding the bankruptcy estate, but rather

seeks to join putative clains concerning other bankruptcy estates

2 “The district court in which a case under title 11 is comrenced
or is pending shall have exclusive jurisdiction of all the
property, wherever |ocated, of the debtor as of the comrencenent
of such case, and of property of the estate.” 28 U S.C. 8§
1334(e).
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to her bankruptcy claim The estate, however, is the key factor
in determ ning bankruptcy jurisdiction. See 28 U S.C. § 1334(e).
The ‘location’ of the estate is determned by the filing of the

petition. |d.; see also Wllianms, 244 B.R at 865-66 (noting

t hat bankruptcy jurisdiction is predicated on where the estate is
| ocated). For a court to have jurisdiction over a bankruptcy
estate, the petition for bankruptcy nust be filed in that
district. |If the petition for bankruptcy is not filed in Rhode

| sland, the estate is not |ocated here, and the Court has no

jurisdiction. See 28 U.S.C. § 1334(e); see also WIlians, 244

B.R at 865-66.

The jurisdiction of this Court is also limted by its
ability to fashion a remedy. The Court can only provide a renedy
consistent with the contenpt power of the Bankruptcy Court.
WIilliams, 244 B.R at 867 (“Violations of 8 524 can be renedi ed
only by contenpt proceedings pursuant to 11 U. S.C. § 105.")

(citing Hardy v. United States, 97 F.3d 1384, 1388-90 (11th Cir.

1996)). The First Circuit concluded that when the order was a
statutory order, the District Court could hear the contenpt
matter as well as the bankruptcy court. Bessette, 230 F.3d at
445-46. \When an individual is in contenpt, he or she has been
found in violation of a court order. The Court that issues the

order that was violated is the Court that determ nes whether a
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person is in contenpt. See Cox, 239 F.3d at 917 (“But once he
has paid the debt in full and is not in jeopardy of being sued,
affirmative relief can be sought only in the bankruptcy court
that issued the discharge.”); WIllians, 244 B.R at 867 (“The
Court, therefore, lacks jurisdiction to enforce violations of 8§
524’ s di scharge injunction under § 105 through civil contenpt

proceedi ngs unl ess the debtor received his discharge fromthe

Sout hern District of Georgia.”); see also United States v.
Barnett, 330 F.2d 369, 385 (5th Cir. 1963) (“It is elenentary
that the court against which a contenpt is commtted has
exclusive jurisdiction to punish for such contenpt.”); Gay v.

Pet oseed Co., Inc., 985 F. Supp. 625, 628 (D.S.C. 1996) (“A

contrary ruling would lead to the ‘anomal ous proceedi ng of one
court taking cognizance of an alleged contenmpt comm tted before
and agai nst another court, which possesse[s] anple powers, itself
to take care of its own dignity and punish the offender.’”)

(quoting Ex parte Bradley, 74 U S. 364, 372 (1868)). While this

Court can issue contenpt findings for persons or entities subject
to an order of this Court, it cannot issue orders for parties not
within its authority. See Cox, 239 F.3d at 917 (“A court retains
jurisdiction to enforce its injunctions.”).

Jurisdictional rules help to prevent “the excessive use of

judicial power.” United Elec., Radio and Mach. Wsrkers of Aner.
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v. 163 Pleasant St. Corp., 960 F.2d 1080, 1098 (1st Cir. 1992)

(quoting United States Catholic Conference v. Abortion Rights

Mobilization, Inc., 487 U S. 72, 77 (1988)). |If a court could

find persons in contenpt who were not subject to its authority,
it could sanction people who were not within its jurisdiction.
This woul d be “inconsistent with the notion that the judiciary
may exercise only those powers entrusted to it by law.” [n re

Provi dence Journal Co., 820 F.2d 1342, 1347 (1st Cir. 1986). |If

one has not been subject to an order, one cannot violate an
order, and cannot be sanctioned or punished for contenpt. This
very basic legal prem se determ nes subject matter jurisdiction
in this case. For the foregoing reasons, the Court only has
jurisdiction over clains that are related to bankruptcy estates
in the District of Rhode Island.

MOTI ON TO STRI KE CLASS ALLEGATI ONS

Def endant noves to strike the class allegations in the
conplaint arguing that, as a matter of law, plaintiff will be
unable to neet the requirements of class certification.

Def endant’ s argunent pertains only to the bankruptcy clains
asserted in the conplaint.

Def endant argues that Rule 23 of the Federal Rules of Civil
Procedures does not require that the Court allow di scovery on the

i ssue of class certification. Defendant contends that the |egal
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i ssues are not conmon to any potential class and the factual
scenarios are too individualized to allow the creation of a
class, and, therefore, the class allegations should be stricken
fromthe conplaint. Plaintiff, of course, takes the opposing
position.

A. Standard of Revi ew

Rule 23 outlines the role of the district court in class
certification matters. Subsection 23(a) details the
prerequisites for a class action and subsection 23(b) sets forth
additional requirenents to maintain a class action. Subsection
23(c) (1) directs the Court to determ ne whether the action is
mai nt ai nabl e.* Although Rule 23 outlines the substantive
requi rements needed to establish a class, the rule does not
provide a standard of review to determ ne the sufficiency of any
al l egations at particular phases of litigation.

For purposes of a notion to strike class allegations,
asserted prior to any discovery on the matter, this Court wll
enpl oy the standard set forth in FRCP 12(b)(6), reviewing this
notion as if it were a notion to dismss. See 7A Wight, Mller

& Kane, Federal Practice and Procedure 8 1759 (2d ed. 1986); see

“ As soon as practicable after the commencenent of an action
brought as a class action, the court shall determ ne by order
whether it is to be so maintained. An order under this
subdi vi sion may be conditional, and may be altered or anended

before the decision on the nerits.” Fed. R Civ. P. 23(c)(1).
14



also Walls v. Wells Fargo Bank, N. A, 262 B.R 519, 529 (Bankr.

E.D. Cal. 2001) (noting that defendant’s anticipatory notion to
deny class certification was “the functional equivalent of a
nmotion to dismss”). The Court enploys this standard for two
reasons. First, as this is the very onset of litigation-a renmand
of the Court’s ruling on a notion to dism ss-it would be

i nappropriate to hold one part of the conplaint-the class

al |l egati ons—to a higher standard than anot her part-the
substantive | aw all egations. Second, although plaintiff filed a
nmotion to certify the class, the Court issued a stay order on
that notion. There has been neither discovery nor hearings on
the issue. For purposes of this nmotion, plaintiff has only

al l eged the existence of a class. It is not appropriate to
require plaintiff to establish that she can naintain a cl ass
action under Rule 23 before plaintiff even attenpts to do so. It
woul d, however, be appropriate to disnmiss for failure to properly
all ege facts sufficient to make out a class or that plaintiff
coul d establish no facts to nake out a cl ass. Therefore, the
Court will incorporate the standard of review for a 12(b)(6)
motion to dismss. See Walls, 262 B.R at 534 (“[Motion to deny
class certification, having been brought prior to any discovery,

shoul d be construed according to the sane | egal standards as a
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nmotion to dism ss under Rule 12.7). The Court has already
expl ai ned the | egal standard for a notion to dism ss.

Rul e 23(a) sets forth the prerequisites for filing a class
action.® These prerequisites nust be alleged in the conplaint at
the time of its filing and nust be established before the Court
can certify a class. The proponent of the class certification
bears the burden of proving Rule 23 requirenents before the class

can be certified. See Anthem Prod.., Inc. v. Wndsor, 521 U.S.

591, 614 (1997). The present question before the Court, however,
i s not whether the class should be certified, but whether the
class allegations in the conplaint should be stricken. At this
stage, the burden is not on the party seeking cl ass
certification, rather, as the non-noving party, all reasonable

i nferences must be construed in her favor. See Correa-Martinez,

903 F.2d at 52.

B. Analysis of Mbdtion to Strike Class All egations

Here, plaintiff alleged sufficient facts in the conplaint to
survive a notion to strike class allegations. Defendant does not

contest that plaintiff has alleged the prerequisites of Rule

**One or nore nenbers of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is
so numerous that joinder of all menbers is inpracticable, (2)

t here are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of
the clains or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of the
class.” Fed. R Civ. P. 23(a).
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23(a). Instead, defendant argues that the differences in
bankruptcy law anong districts preclude nationw de cl ass
certification because no class could neet the requirenments of
commonal ity and typicality and predom nance of common | egal

i ssues. Defendant relies on Walls v. Wells Fargo Bank, supra,

for support. In Walls, the bankruptcy court concluded that the
class that the plaintiff proposed could not be certified as
alleged in the conplaint. 1In summary, the Court reasoned that
because of differences in the Circuits regarding ‘ride through’
provisions,® the class that plaintiff alleged, as a matter of
| aw, could not satisfy the commonality and typicality
requirenments of Rule 23. MWalls, 262 B.R at 528. The Court,
however, did not conclude that plaintiff could never allege a
class that could be certified. 1d. at 529. Therefore, plaintiff
was permtted to file an anmended conpl ai nt, anmendi ng the
description of the proposed class. [d.

As expl ai ned supra, because of this Court’s |limted subject
matter jurisdiction, plaintiff’s class nust be linmted to debtors

i n bankruptcy who have filed or received their discharge in the

®A ride through provision allows a debtor who is in possession of
secured property and current on his |oan paynments to retain
property by continuing to make paynents. In Circuits that do not
recogni ze ride through provisions, the debtor nust either redeem
the property or reaffirmthe debt. The First Circuit does not
recogni ze ‘ride through’ options. See Bank of Boston v. Burr, 160
F.3d 843, 849 (1st Cir. 1998).
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District of Rhode Island. Therefore, the Court need not rule on
def endant’ s argunents regarding the differences in | aw anong the
Circuits.

Def endant al so argues that the factual circunstances of
i ndi vi dual debtors preclude class certification as a matter of
| aw. Defendant’s argunent that plaintiff’s claimis too
i ndi vidualized to warrant class certification is premature.
Al t hough defendant may ultimtely be proven correct, at the
initial stages of litigation, prior to discovery, defendant
cannot prevail because it has a hunch or even a reasonabl e basis
to believe that plaintiff will fail to neet Rule 23's
requi renents for class action.

This Court declines to follow the path taken in Ayers v.

Board of Education, 61 F.R. D. 414 (N.D. Mss. 1973). There, the

Court granted a motion to strike class allegations because the
Court found that there were “probably ten other black teachers”
whose situations “my well be governed by a factual situation not
common to that of others.” [d. at 416. This Court will not
engage in fact-finding prior to discovery. |In this instance,
when reviewing a notion to strike class allegations, the Court
will confine its review to factual allegations contained within
the conplaint. At this point, there is no basis to conclude that

the class consists of only a handful of possible plaintiffs whose

18



factual scenarios could never be suitable for class action.
Sinply because Rhode Island is a small state does not, as a
matter of |aw, warrant dism ssal.

Def endant relies on In re Merrill Lynch for support that the

clainms here are too individualized for class certification. 191

F.RD. 391 (D.N.J. 1999), aff’'d sub.nom, Newton v. Merril

Lynch, Pierce, Fenner & Smth, Inc., 259 F. 3d 154 (3d Cr. 2001).

The case is inapposite for two reasons. First, plaintiff’'s
motion to certify a class was before that Court. 1d. at 393. As
already stated, in this case the Court is faced with defendant’s
nmotion to strike class allegations. Here, the bar is not as

high. Second, In re Merrill Lynch concerned a class action

relating to an allegation of securities fraud. |In its decision,
the Court outlined the heightened requirenment of proof of harm
for individual clainms. 1d. at 395. The instant case is not a
securities fraud case and Rule 10b-5"s requirenents are not
applicable. See id.

For the foregoing reasons, the Court denies defendant’s
nmotion to strike class allegations. This Court will allow
di scovery to proceed on the class certification issues and then
consider any motion to certify a class and any objections

thereto. See Yaffe v. Powers, 454 F.2d 1362, 1367 (1st Cir.
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1972) (encouragi ng sone di scovery prior to passing on the nmerits
of the class allegations).
MOTI ON TO AMEND COVPLAI NT TO REI NSTATE THE RI CO COUNT

After the First Circuit remanded this case, plaintiff sought
to anmend the conplaint. The proposed third amended conpl ai nt,
anong ot her things, seeks to reinstate one RI CO count previously
dism ssed. Plaintiff’s notion is based on the Suprenme Court’s

subsequent ruling in Cedric Kushner Pronmptions, Ltd. v. King, 533

U.S. 158 (2001). Defendant argues that plaintiff should not be
all owed to anmend the conpl ai nt because of the | aw of the case
doctrine. Defendant additionally argues that Kushner does not
apply to plaintiff’s RICO claimand that, even if anended,
plaintiff has failed to state a claimupon which relief can be
gr ant ed.

In this Court’s previous decision on this issue, the Court
granted defendant’s first nmotion to dismiss plaintiff’s RICO
claims. Bessette, 240 B.R at 162. Now, plaintiff seeks to
revive a RICO claim Count VI of the second anended conpl aint,
whi ch woul d be Count Il of the proposed third anmended conpl ai nt.
Bessette, 230 F.3d at 449-50. That Count alleged that certain
unspeci fied Avco enpl oyees, John Does 1-10, were “persons” and
Avco and its parent Textron were “enterprises” for purposes of

RI CO and had engaged in a pattern of mail fraud. [d. The First

20



Circuit held “that plaintiff failed to allege that the John Does
were associated in any manner apart fromthe activities of the
enterprise, and therefore, under the hei ghtened standard required
for RICO clainms, she fails to state a claimfor which relief can
be granted under RICO.” 1d. at 449.

The | aw of the case doctrine postul ates that once a court

determnes a rule of law, that rule of law wl| govern al

subsequent deci sions of the court. Christianson v. Colt Indus.

Operating Corp., 486 U. S. 800, 815-16 (1988). |In other words,

the Court cannot change its mnd on issues of law at different
phases of the case. |If the Court did so, judicial ains of
efficiency and finality would be jeopardized. [|d. at 816. O
course, extraordinary situations may demand that a court alter a
previous ruling on the law, but “as a rule courts should be

| oathe to do so in the absence of extraordinary circunstances.”

ld. at 817 (citing Arizona v. California, 460 U S. 605, 618 n.8

(1983)).

For the |law of the case doctrine to apply, an appellate
court nmust have consi dered and deci ded the issue of |aw, either
explicitly or inplicitly by the disposition of the appeal. Cohen

V. Brown Univ., 101 F.3d 155, 168 (1st Cir. 1996). The | aw of

the case doctrine has sonme rare exceptions. The First Circuit

rule is that a case should not be reopened “unless the evidence

21



on a subsequent trial was substantially different, controlling
authority has since made a contrary decision of the | aw
applicable to such issues, or the decision was clearly erroneous

and would work a manifest injustice.” United States v. Rivera-

Martinez, 931 F.2d 148, 151 (1st Cir. 1991) (quoting White v.
Murtha, 377 F.2d 428, 432 (5th Cir. 1967)). In the First
Circuit, an intervening controlling decision is either a
statutory overruling, a Suprenme Court opinion or an en banc
opinion of the First Circuit. Cohen, 101 F.3d at 168. These
exceptions apply when such an authority would conclusively change
the outcone of the case; it is not enough that the authority
m ght nake a party’s argunment nore persuasive. Fogel v.
Chestnutt, 668 F.2d 100, 109 (2nd Cir. 1981).

This Court dism ssed essentially the same RICO claim Count
VI of the original conplaint, and the First Circuit affirmed that
dism ssal.” The issue was considered and deci ded by an appell ate
court. See Cohen, 101 F.3d at 168. Plaintiff did not appeal the

First Circuit’s ruling. See Textron Funding Corp. v. Bessette,

532 U. S. 1048 (2001) (denying defendant’s petition for a wit of

7 There is one difference between Count VI of the Second Anended

Conpl aint and Count |1 of the proposed Third Anended Conpl aint.
Count Il alleges that the mails were used to receive noney from
“debtors including plaintiff, M. Gonzalez and Ms. Rosi.” Count

VI alleged that the mails were used to receive noney from
“debtors, including plaintiffs and Ms. Rosi.”
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certiorari). Plaintiff argues that the subsequent Suprene Court
deci si on, Kushner, constitutes an intervening controlling
authority that warrants the Court’s reexan nation of the prior
ruling on the RICO count.

Any RICO claimrequires four allegations: “(1) conduct (2)
of an enterprise (3) through a pattern (4) of racketeering

activity.” Doyle v. Hasbro, Inc., 103 F.3d 186, 190 (1st Cir.

1996) (quoting Sedima, S.P.R. L. v. Inrex, Co., 473 U S. 479, 496

(1985)). It is well established that § 1962(c) requires that the
“person” be distinct fromthe “enterprise”. Kushner, 533 U S. at
161-62. The enterprise, the crimnal tool, is not |iable and

cannot be a defendant in a RI CO acti on. Qdi shelidze v. Aetna

Life & Cas. Co., 853 F.2d 21, 23 (1st Cir. 1988). |In Kushner,

the Court held that an enpl oyee, working within the scope of his
or her enploynment, could be a “person” distinct fromthe
corporation, alleged to be the “enterprise”, and thus be |iable.
533 U. S. 161-63. Kushner reversed the Second Circuit’s rule that
enpl oyees acting within the scope of their enploynment were not
distinct froma corporate enterprise. 1d. at 166. This
assunption, now overruled, was the primary basis for the First
Circuit's affirmance of the dism ssal of Count VI of the second
anmended conplaint. Bessette, 230 F.3d at 449. To reach that

conclusion, the First Circuit relied on Riverwods Chappaqua
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Corp. v. Marine Mdland Bank N.A., 30 F.3d 339 (2nd Cir. 1994),

the sane case on which the Second Circuit based its di sm ssal.

Conpare Kushner, 533 U. S. at 164 (noting that the Second Circi ut

relied on that precedent to dismss), with Bessette, 230 F.3d at

449 (relying on that precedent). Therefore, the First Circuit,
in light of Kushner, would be hard pressed to rely on the sane
|aw to sustain the dism ssal of the RICO Count. See 533 U.S.
164- 66.

Def endant attenpts to distinguish Kushner on its facts,
arguing that it applies only when the person is the sole
shar ehol der of the enterprise. Defendant’s argunment is
unconvi ncing. The Suprenme Court held that a corporation was a
| egal |y distinct person for purposes of RICO See id. at 163. A
contrary conclusion was the basis for the First Circuit’s

deci sion in Bessette. See 230 F.3d at 449. Therefore, this

Court considers Kushner an intervening controlling authority.

See Cohen, 101 F.3d at 168.

Surmounting the | aw of the case doctrine, however, only gets
plaintiff so far. The Court nust still consider whether to all ow
plaintiff’s nmotion to anend the conplaint. [If plaintiff’s notion

to anend is futile, denial is warranted. Kay v. New Hanpshire

Denocratic Party, 821 F.2d 31, 34 (1st Cir. 1987) (per curiam

(citing Forman v. Davis, 371 U. S. 178, 182 (1962)). This rule
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encourages judicial efficiency and the conservation of resources
for all parties. |If the notion to anmend is futile, the Court
avoi ds a situation where an anended conplaint is allowed, but
then i medi ately di sm ssed upon an appropriate notion.

The proposed conplaint fails to name a known def endant who

can be served and be given notice of the conplaint. See Vitone

V. Metropolitan Life Ins. Co., 943 F. Supp. 192, 201 (D.R.I.

1996) (“Until the John Does are served they are not parties to
this case and any all eged clains against themw || not be
considered by the Court.”). Plaintiff only nanes John Does 1-10
as defendants to this proposed Count. There is no party to
contest the allegations of plaintiff because Avco is not a

def endant to the RI CO Count. For purposes of this notion, this
Court is treating Avco as the opposing party, but as the alleged

“enterprise”, Avco is not |iable under RICO  See (dishelidze,

853 F.2d at 23. Avco, furthernore, has no obligation to defend
ot her persons. This Court cannot sanction the further
progression of an adversarial proceeding where there is no
opposing party. It is futile to maintain litigation when there
IS no opposing party that can respond to the allegations. See
Kay, 821 F.2d at 34.

Finally, this Court notes that when mail fraud is alleged as

a predicate act under RICO the conplaint nust satisfy the
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particularity requirenments of FRCP 9(b). Ahned v. Rosenblatt,

118 F.3d 886, 889 (1st Cir. 1997). Because Count Il of the
proposed third anmended conpl ai nt does not nane any known

def endants, it cannot satisfy the particularity requirenments of
an allegation of mail fraud. As the First Circuit stated,
“mnimal assertions do not permt us to realistically assess the
pur poses, participants, or nethods of the alleged acts.” [d.
(dismissing a RICO claimbased on nmail fraud for |ack of
particularity in the pleading).

CONCLUSI ON

What remains of this lawsuit is very basic: It is an action
for contenpt on behalf of plaintiff and, potentially, a class of
simlarly situated debtors whose bankruptcy was filed or
di scharged in Rhode Island. The rami fications for the parties
w |l be determ ned pursuant to the | aw governing contenpt
pr oceedi ngs.

For the foregoing reasons, defendant’s notion to strike
class allegations is denied. To be certified, any class nust
consi st of debtors in bankruptcy fromthe District of Rhode
| sland. The Court al so denies defendant’s notion to dism ss the
conplaint. Additionally, the Court denies plaintiff’s nmotion to
amend the conplaint to reinstate the count alleging violations of

RI CO
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It is so ordered,

Ronal d R Lagueux
Senior United States District Judge

June __, 2002
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